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On August 28th, 1998 I published an article in La Ley called “The Argentine Digest. An opportunity not to waste”. Almost 7 years later, I modified the title indicating that it is an opportunity to take advantage of. Semantically talking, the difference seems to be subtle, but facts show this is not so. Law No. 24.967 (Adla, LVIII-C, 2844) of the creation of the Argentine Legal Digest appeared only in 1988, and at that time, the concern was not to waste the opportunity to make a colossal work that was even frightening to state.


Fortunately, seven years later, we face different conditions: all the previous steps which are necessary to start talking about a Digest of rules in full force and effect have been carried out; all the straw has been separated from the wheat and now the Legislative Branch of government has to adopt the Manual that was written for the Digest and to pass a law by which all the set of laws passed in more than 150 years of political life in Argentina can be reduced to a controllable and determinable universe.


It is such a tremendous masterpiece that no other country has faced it yet, though many similar worried, attempts and fair emulation insistences are starting to appear. But the masterpiece is unique, just as it is. Some authors mention the Canadian case, which is totally different: the fact that Canada has adopted two languages and two concomitant legal systems has made them think of updating all their codes to create revised and bilingual editions in the past thirty years. It is a laudable work that aims at a particular issue. However, it has nothing to do with the Argentine Legal Digest, that aims at the entire national law divided in 26 categories (subjects) by Law No. 24.967. This deals with the entire national law. Moreover, it faces the substantial issue of the laws in full force and effect. That is to say that it solves problems regarding the legislative contamination, the excessive growth of rules without a valid criterion that deletes the rules that are no longer in force from the system either because they have complied with their objectives or because they are obsolete and the so feared implied derogations.


The legal system is a collection of normative texts in which it is relatively easy to establish the creation criteria, since all the systems protect them with special procedures so as to make them recognizable. The problem is that the law in force is a subsystem of the law created, without all the laws that were abolished, expressed abrogations are well known, but implied abrogations are not. And if I do not know the collection of normative texts that are part of the subset of abolished rules, I cannot know which laws are in full force and effect. This goes beyond the scientific skills of the interpreter and his position in the legal order. In order to avoid the paralysis, a supreme court (in any sense and jurisdictional level) is entitled to declare the laws that are in force, but it is like naming a referee in a game in which it is uncertain whether more than half of the rules are valid or not.


The legal system is the most important output of the political system and if it is contaminated or is difficult to determine, the consequences regarding institutional costs and daily life are enormous.

1. The masterpiece


Digest comes form the Latin expression digestium, digerere, to arrange, to distribute. It is everybody’s dream to arrange everything within the legislative field, starting with Augusto, who made the first serious compilation of Roman legislation, as well as Justiniano, who is fairly recognized as the inspirer of the Digest.


To perform the Argentine Legal Digest, as required by Law No. 24.967, the Ministry of Justice called for a public invitation to bid in which different groups appeared.


A consortium between the Law School of the University of Buenos Aires and the main companied in charge of publishing legal texts (La Ley, Jurisprudencia Argentina and El Derecho) won the public invitation to bid in order to work on the Digest. The adventure began at that time.


In August, 1999 the task started, which was divided into two parts: one related to writing a Manual on Legislative Techniques and the other, a lot bigger, in charge of revising all the normative texts arising from the Constitution of 1853.


The first part, which was coordinated by me, was carried out by a group of Argentine jurists who were documentalists, as well as Italian jurists who were linguists or computer experts and members of the Instituto per la Documentazione Giuridica of the Italian National Research Board, which I directed from 1983 to 1992.


The revision of all the laws and regulations has been a really tiring and tremendous task carried out by almost a hundred specialists such as jurists, linguists, computer experts and documentalists, directed by Prof. Atilio Alterini (General Director) and composed by Ramón Brenna (Technical Director), Daniel Altmark (Executive Coordinator) and Horacio Alvarez (Academic Director). A new part of the Law School building in the University of Buenos Aires was created ad hoc so that this enormous gear could work, thanks to the audacity and tenacity of the Dean at that moment: Dr. Andrés D’Alessio.


It is important to mention that in these seven years, we have had an exaggerated number of Presidents and Secretaries of Justice. However, it is important to mention that the political management, despite the anxiety and unbalance, has recognized the significant importance of this work and has continued to support it, realizing that some companied need the look of the statesman that exceeds the daily vicissitudes of the politician.


The Manual was finished in 2001. It has been presented and it is now available in written publications made by the Colegio Público de Abogados de la Ciudad de Buenos Aires (Lawyer’s Organization of the City of Buenos Aires) (in 9000 copies)
. It consists of 25 definitions, 71 rules and examples of Argentine legislation, in order to show both the right and wrong way of legislating. It also has a checklist and the theoretical grounds for redaction. The Manual has already been used by jurists who have revised the laws and it is starting to become a standard of legislation.


In these days, the rest of the important job of selecting, comparing and deleting all the redundant obsolete texts as well as its reorganization by a group of experts is being submitted to the Ministry of Justice by the Law School.


For this work, people are following all the principles and the procedure established in Law No. 24.967 conceived in order to “have a consolidation regime of the national laws in full force and effects as well as their regulations”
.

II. The Manual


For the purpose of writing the Manual of the Argentine Digest, the rich and existing bibliography was taken into account, and it was essentially based on two famous books in their areas of influence: for the area of Statutory Law: Legislative Drafting, Buttherworth’s, by G.C. Thomton
, and for the European world: L’art de faire les lois, by D. Remy
.


An important number of similar Manuals already exists. The Anglo-Americans have paid special attention to the linguistic issue; in the countries where European continental system is applied, the real aim is to improve the legislative techniques; however, this carries a seriously harmful element for a Manual: its excessive length. For instance, the Manuals (because there are more than once, and this is ambiguous since it is like having several standards) of the Italian House of Deputies.


The Manual of the Digest was confined to a very strict and concise construction with 25 definitions and 71 rules. Choosing a laconic style in the area of regulation is an old conviction of mine
.


It is usual to describe the internal part (or body) of the law, both from a formal (or superficial) point of view and from the point of view of content (or deep). The structure of the body of the act, according to the first point of view, is manifested in the so called: sections, the subdivisions of the text into hierarchical divisions. According to the second point of view, that can be called a “functional” one, since it is based on regulatory modalities and functions, the text is described as a group of provisions (that we can understand as regulated linguistic acts), which are exemplified in the Manual (see point 17). The correct sequence of the different types of provisions as well as the relative and recommended position in the right parts of the body of the texts organize the text properly.


The 25 definitions of the Manual constitute its first part and there is a real thesaurus since each definition is related to the others in order to organize an area where many interpretations exist. In the 71 rules, the definitions are strictly respected.


The Manual consists of five parts: the first one is about the logical and systematic structure of normative provisions; the second one deals with the normative language; the third part is about writing normative texts; the forth one is related to the (internal and external) references; and the last part is devoted to the amendments.


The instruction is Law No. 24.967 and the corresponding part of regulation 333/85 (Adla, XLV-A, 209) were strictly followed in every sense if compatible with a tidy and coherent system. Rules are always made in an interpretative context and not in another one.


It comes with examples of Argentine legislation, to show both how it should be done and how it should not be done. There are formulas to show that in some cases, the best way to avoid mistakes is by following previously established formulas, only covering the spaces. It also comes with a checklist, which is a brief list of useful enunciations so as to evidence that one is following the right path. It is similar to what pilots do before taking off so as to make sure that the aeroplane is in essentially good conditions.


All the theoretical considerations are obviously not part of the Manual, but they come with it so as to face any kind of theoretical problem. In the electronic version that can be consulted at: www.sp.unipi.it/dsp/didattica/Digesto/manual.htmlm, it is possible to access a virtual reading room with all the laws as well as an exemplifying method to write laws assisted by the computer.

III. The revision and arrangement of the normative provisions


The concrete revision always brings surprises. Thus, it was discovered that there had been two Laws No. 1. Fortunately, one of them was abolished. In Argentina, there were laws with the expression “and a half”. There were also secret laws (it appears to be an oxymoron) that are being questioned again due to political problems.


What is important from the outcome of this work is that it established a universe of 45 thousand normative enunciations between laws and regulations. From that moment the tiring task started. It consisted of deleting: a) all texts that have been expressly abolished; b) all the normative enunciations that have expired since the object that created the need for a law has finished (such as gas lanterns or posts); c) all the normative enunciations the objects of which were fulfilled, and d) finally, the list of those normative enunciations that must be deleted since they are contradictory to any part of the current legal system. This last part was obviously in the care of a committee of jurists, who are specialized in each of the legal categories, as established in Law No. 24.967.


Thanks to the first three criteria, the number of normative texts has been reduced from 45 thousand to approximately 20.000. Applying one last criterion, the number of normative enunciations will be of approximately 5000, and there will not be more than three thousand laws with their regulations.


The task has been colossal since, as established by the Digest Law, the Argentine law was divided into 26 categories (or subjects) and the final revision and classification was assigned to a team of professors from the University of Buenos Aires, who were specialists in each of the subjects. They had to accept, recognize and enumerate again the rules in full force and effect, and to decide on those that had to be abolished. Therefore, the Digest will be composed of 26 chapters divided in letters (or subtopics of each subject), and one will be able to find the rule with its corresponding number there. This is the dream of the Book of Laws, explained by an American specialist, Leyman Allen, but that is still about to start in USA.


This has been submitted to the Secretary of Justice so that, together with the Manual, it can be taken to the Mixed Committee composed by five deputies and five senators, which is in charge of revising the work and recommending its approval (or not) to the Honorable Congress.


Congress has the last word, as usual. However, if everything results as planned and the work is approved (with the appropriate modifications) once the law for approval is passed by the highest corpus, we will have changed from a mess of 26 thousand laws and regulations to less than three thousand laws and their regulations. These are estimated numbers but they are useful to show what is gained as regards quality by changing the quantity.


This will also be the century of institutional quality. The institutional improvement cannot be performed at random or as the parties may request. There are international standards, like those established in the Puma Program of OCDE, and it is important to follow them.


The completeness and tiredness of following every single normative text ensures the possibility of tracking it in a computer product of great ductility and extraordinary accuracy. It is possible to individualize the updated text by stating the type of rule, name, date, entry, branch of law in which it is included, if there are external divisions, if there are external references that can make one go back to the original text, etc. This is a step of documentary accuracy that has been difficult to reach so far regarding parts or sectors of law worldwide. The Argentine Legal Digest is extraordinary since it is extended to the entire national law, including laws and regulations.


This job will continue since it is necessary to cover administrative decisions. Nevertheless, what has already been done places this masterpiece among the most tremendous ones that contemporaries can hardly see in its magnitude. 


The seriousness and the collaboration spirit, above all, that predominated in the committees deserved a special chapter. These committees were composed of eminent jurists
 that, despite the theoretical difficulties that come with all the theoretical decisions specially within a branch of law, chose to stick to the most famous theories in order to achieve something quickly that would have otherwise been achieved after decades of wise discussions. This does not remove intrinsic merit, but it adds an extrinsic one: remembering that jurists are at the service of the community and that sometimes they must reach an agreement with their most intimate convictions if the result will improve the general conditions. 


The most important thing is that Argentina will have the first complete Legal Digest performed in accordance with internationally accepted criteria. From that moment on, while legislating according to the rules of the Manual, the legislative security will be preserved, which is something that even the most advanced countries do not have so far.


It is true; many other examples are appearing thanks to this one. Some of them are serious, others are a bit rushed and in general it can be said that this will be the Digests century. It is good to be the first ones, though we have to face the difficulties of cutting edge works.


It is important that Argentina is leading the development; there are many reasons that will be dealt with in a more technical study to explain this, but it is good to be aware of the fact that there are excellent works performed in this country.
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